
Adversary Proceeding  Number 90-4072 TOPGALLANT LINES, INC.
(Chapter 7 Case 89-41996)

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Adversary Proceeding

TOPGALLANT LINES, INC. )
(Chapter 7 Case 89-41996) ) Number 90-4072

)
Debtor )

)
)
)

AMBASSAD OR FACTORS, )
Division Fleet Factors Corporation )

)
Plaintiff )

)
)
)

v. )
)

FIRST AMERICAN BULK )
CAR RIER CO RPOR ATION , et al )

)
Defendant )

PRE-TRIAL ORDER

The United States  Distr ict Co urt for  the S outh ern D istrict of G eorg ia

remand ed the followin g issu es to th is Co urt for  determination : 
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V.  Whether the freights of the last voyage o f the M /V
DELAWARE  BAY are su bject to  Am bassado r's secu rity
interes t.

VI.  Whether freights remain subject to maritime liens
even though p aid to Am bassador o r an agent of the
debtor.

VII.  Whether the single voyage rule affects only the
priority of maritime liens on freights.

A pre-trial con feren ce w as co ndu cted o n Fe brua ry 12 , 199 6.  A t that tim e

it became apparent that issues six and seven are narrow and  discre te issue s relatin g to  the

claims of only four  maritime lien hold ers, to  wit:  K urz- Mo ran S hipp ing A gen cies, Inc.,

Stute  International, Inc., MBS  Diesel-Sulzer Diesel, and Eagan Marine.  The law firms of

counsel representing Ambassador Factors and counsel representing these claimants have

recen tly merged and substitute counsel for both A mbassad or and these c laimants in regard

to issues six and sev en are being ob tained.  Because, to this point, the parties are  unc ertain

whether to pursue issues six and seven, because they are narrow and distinct issues

capable of separate determination, and because of the need for new counsel to be

substituted for these limited issues for all parties;

 IT IS HER EBY O RDER ED that Kurz-Moran Shipping Ag enc ies, In c.,
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Stute  International, Inc., MBS  Diesel-Sulzer Diesel, and Ea gan M arine are dismissed as

parties defen dan t in the a bov e-cap tioned ca se w ith resp ect to a ny iss ue n ot pre viou sly

ruled upon by this Court, preserving to said parties, however, the benefit and imposing

upon all parties the burdens of the issues previously determined.

Ambassador Factors is afforded sixty (60) days from the date of entry of

this  Order to in itiate an  adv ersary  proc eedin g, sho uld th ere be a ba sis for d oing  so, to

determine the extent, validity and priority of the liens of said creditors.  Upon expiration

of said s ixty (6 0) da ys w ithou t the filing  of fur ther litigation , the va lidity, prio rity and

amount of the  claim s will be allow ed as  filed in  this Court and in accordance with previous

rulings, subject only  to furth er modification  by th e Co urt sh ould  the Trustee administering

this case seek further determination of any matter affecting the claims.

That leaves remaining the primary issue w hether the freights of the last

voyage of the M/V  Delaw are Bay were earned by the Debtor or by FA BC and if earned

by the Debtor whether those freights are subject to the security interest of Ambassador

Factors.  In this regard the Court has con sidere d the  argu men t of counsel, the d ocu men ts

filed su bseq uen t to the p re-trial confe rence, and  rules a s follow s:  

1) The charter of the M/V Delaware was terminated pre-petition by FABC and the



1  "Full freig ht to the  port o r poin t of deliv ery un der the  transp ortation  agree men t shall  be completely earned

upon re ceipt of the G oods by th e carrier . . . . " (Ex. 38; bill of lading).

2 "Freight shall  be earned upon delivery of the container to the ultimate destination set forth in the Shipping

Order or applicable amendm ents."  MSC C ontainer Agreement and R ate Guide, RG-36, First Cycle, effective

October 1, 1989, Section G-7a, p.  273.
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ship  thereafter operated at the direction of FABC (affidavit of Jack Watson dated

Marc h 19, 19 92).  P rior to term ination, th e De btor w as entitled  to treat as fu lly

earned the fre ights  collected on no n-military cargo,1 but b y co ntrac t, had n ot fully

earned the fre ights o f military  cargo loaded  on th at ves sel.2  Ambassador has

therefore made a prima facie  case  that D ebto r earned , and  that A mb assador 's

secu rity interes t attached, to non-military freights.  FABC bears the burden of

going forward to demonstrate, if it can, that it earned these freights.  FABC

contends that the "financial instability rule" negates the language of the bill of

lading gov ernin g the  poin t at which freights of non-military cargo are earned.

Whether  the financia l instab ility rule  negates the terms of the bill of lading of the

cargo is a fact-specific question which will be determined at trial.  FABC has the

burden of going forward on this issue.

2)  As to the military freights, Ambassador has the burden of going forward  to

dem ons trate that Debtor earned any portion of the military freights.  In the absence

of said p roof  it will be  con cluded that FA BC  earned the military freights of the

final voyage of the M/V Delaware Bay.



3  See Amb assador Factors v. First A meric an B ulk  Carrier Corp. (Matter of Topgallant, Inc.,  Case No. 89-

41996 , Adv. P ro. 90-407 2, slip op. at 21 (B ankr.S.D .Ga., Februa ry 5, 1995)(D avis, J.).
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3) Amb assador Factors has made a prima fac ie showing to the Court that

approximately  $1,30 7,738 .00  w as collec ted on  the final v oyag e of w hich

$394,872.00 constituted proceeds of military cargo and $911,916.00 constituted

proceeds of non- milita ry ca rgo .  (Exhibit 20).  FABC contends that figure is o nly

an estimate, and that average freights of a fully-loaded vessel should have been

$1,800,000.00.  This is a factual question and FABC will have the burden of going

forward on the question of the amount of freights earned on the final voyage.

4) FABC claims that under 11 U.S.C. Section 506(c) it can surcharge freights earned

by the Debtor, by virtue of its performing the final voyage of the vessel, d irectly

against Am bassador.  According to the statutory language, that rig ht acc rues  only

to the Trustee and FABC's contention is overruled.  In the alternative, this relief

wo uld effectively circumvent this Court's ruling that FABC cannot hold a lien on

its own vessels.3  Accordingly, no evidence will be admitted on the surcharge

question.

This  case has been pending since 1990.  The primary reason for the delay

in setting  these  remaining issu es for  trial was the  desire  of the  Cou rt to try, in a single
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proceeding, all issues.  Thus, trial of this ma tter was  stayed  pend ing the  appe al of m y

previous rulings on sum mary  judgment.  Insofar as I can determine, no othe r issue s rem ain

in this case except those set forth above.   IT IS ORDERED  that any other issue not raised

by an amendment to the pre-trial order filed on or before August 23, 1996, is deemed

waived.

Because of the age of the underlying Chap ter 11 case, the voluminous

proceedings, extensive discovery in this and other adversaries, it is clear that extensive

reference may be made by the parties to documents, depositions or other testimony, prior

orders, and proceedings of which this Court might take  judicial notice .  The parties have

already listed all exhibits in their joint Pre-Trial Order.  They are FURTHER ORDERED

to:

a)  File copie s of a ll exhibits, or relevant excerpts thereof, tabbed, indexed, and

high lighted  to identify th e spe cific po rtion w hich  is con sidere d relevan t; 

b)  File co pies o f any  orde r, doc um ent, testim ony  or o ther  por tion  of th is Co urt's

file, or any relevant excerpt thereof, of which the Court will be asked to take

judic ial no tice at trial; 
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c)  All su ch co pies shall be join tly filed o n or b efore  Au gus t 30, 1 996 , and  spec ific

written objection to any such document shall be filed on or b efore September 6,

1996, or it will be deemed waived.

The  abo ve-captioned  case w ill be assigned for a pre-trial and settlement

confe rence at 10:00 o'clock a.m., on September 16, 1996, to address any remaining

prelim inary  issues and  assigned  for trial,  if not settled, on September 27, 1996, at 10:00

o'clock a.m.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This          day of August, 1996.


